Central Information Commission

CIC/AD/A/09/00125

Dated February 23, 2009

Name of the Applicant : Mr.Sidharth Mishra

Name of the Public Authority : BSNL, Cuttack

Background

1. The Applicant filed an RTI request dt.18.6.08 with the CAPIO, BSNL, Cuttack.

He wanted to inspect all the underlying, original & base files, records,
information pertaining to publication information over the following websites
related to BSNL Cuttack starting from it's inception till 31.1.07

‘www.cuttack.bsnl.co.in’” and ‘www.orissa.bsnl.co.in/cuttack’

He also added that during inspection, he may be allowed to take photographs

of the records and documents shown to him using photographic camera.

The CPIO, BSNL, Bhubaneswar in his letter dt.8.8.08 with a copy to the
applicant addressed to DGM (City) cum CAPIO, O/o0 GMTD, Cuttack requested
him to make suitable arrangement for inspection of records but not to to take
photographs of records using photographic camera as requested by the

applicant.

The applicant wrote a letter dt.18.8.08 with the CAPIO, BSNL, Cuttack
seeking clarifications from the CAPIO with respect to files and records going

to be shown to him:

i) Serial No./Index No. of pages

i) Total No. of pages in each file/record

iii) File creation date

iv) Last access date

V) Current custodians of these files and records

The applicant further stated that the decision of the CAPIO not to allow him to
take photographs of records and files inspection is against the spirit and
provisions of the Act. He added that CIC in its decision
No.CIC/AT/C/2006/00069 dt.31.1.07 has allowed the same, the relevant

portion of which is reproduced below:



‘The standard method of photocopying is not the only available
procedure for taking out copies of documents. Several libraries and
archives do regularly create copies of their precious documents (which
may not be in a condition to be photocopied through commonly
available machines) by using technologically sophisticated
instruments. It should be possible to explore alternative technological
solutions for photocopying delicate documents, such as using static

cameras and other similar instruments to take snaps of the pages’.

He further added that if the CAPIO is still reluctant to allow him to take
photographs of records and files, he may be informed so that he can carry out
inspection under protest without taking recourse to use of photographic
cameras. On not receiving any reply, he filed an appeal dt.2.9.08 with the
Appellate Authority. The Appellate Authority replied on 8.10.08 stating that
as regards the photograph of records through cameras, it is decided that the
question of taking photograph of document would come in to picture if the
condition of the document is such that it can not be photocopied any more by
repeated handling. The position is not like that in the instant case. The
applicant was at liberty to take the photocopy of documents on payment of
usual fees as already intimated by the CPIO. The applicant filed a second
appeal dt.31.10.08 before CIC.

2. The Bench of Mrs. Annapurna Dixit, Information Commissioner, scheduled the
hearing on February 23, 2009.

3. Both the Appellant and the Respondent were absent at the hearing.

Decision

4. The Commission invokes Section 2(j) (iv) of the RTI Act to allow use of

camera by the Appellant to take photos of documents required. Accordingly,
the CPIO is directed to provide all the information as requested by the
Appellant in his RTI request dt. 18.8.08 and also allow the use of
photographic camera for taking photographs of records in the file which the
BSNL had agreed to show to the Appellant. The information to be provided
within 15 days of the receipt of this Order.



5. The appeal is disposed off.
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CENTRAL INFORMATION COMMISSION

F.No.CIC/AT/C/2006/00069
Dated, the 31% January, 2007.

Shri A.K. Mohanty, IPS, Commissioner of Police, Hyderabad
City, Qr.No.47, Panjagutta Officers Colony, Hyderabad-
500082.

Shri Jishnu Barua, Director (Police) & CPIO, Ministry of Home
Affairs, North Block, New Delhi-110 001.

Shri V.N. Gaur, Joint Secretary (Police) & Appellate Authority,
Ministry of Home Affairs, North Block, New Delhi-110 001.

The appellant, Shri A.K. Mohanty through his second appeal filed before the
Commission, has challenged the order dated 7.7.2006 of the first Appellate Authority
(AA), Shri V.N. Gaur, Joint Secretary, Ministry of Home Affairs, in which the AA had
upheld the order of the CPIO, Shri Jishnu Barua, Director (Police) dated 22.9.2005 in

respect of Shri

Mohanty’s request for information dated 16.11.2005.

2. The parties were called for a hearing on 22.11.2006. The appellant was present in

person while

the respondents were represented by the CPIO, Ms.Inderjeet Kaur,

successor of Shri Jishnu Barua, Director (Police), Ministry of Home Affairs.

3. The information requested by the appellant read as follows:

“1)

Photo copies of thirty point vacancy roster of all the states with effect
from CSE 1994.

2) Thirty point reserve roster of all the state with effect from CSE 1994.

3) Copies of the rules and guidelines with reference to allotment of general
and reserve candidates.

4) No. of vacancies requested by the states and No. allotted by the MHA in
the following format for the CSE 1997, 1998, 2002, 2004 and 2005
separately.

SL.No. | Name of the Number Number Number Number finally
State requested by proposed by requested in allotted
the State MHA response to
MHA
proposal for
the CSE year

5) Number of cases filed by the candidates against allotment of cadre since
1994 in the following format.

SI.No. | Name of the Caste CSE Year O.A. No. W.P. | SLP No.
Candidate No.




6) Guidelines if any for filling the reserve slots in the reserve roster.
7) Guidelines and rules if any for fractional adjustment and approximation.

8) Number of candidates allotted by UPSC against vacancie caste wise in
following format for CSE 2001, 2002, 2003 and 2004.

SI.No. State Total BC SC/ST General | Total allotment
allotment | vacancies | vacancies | Vacancies | caste wise by
by MHA UPSC

BC =
SC&ST=
General=
Total =

9) List of candidates who had undergone training in subsequent batch since
1994 CSE in the following format

SI.No. | CSE Name of the Batch Date & Year of commencement of
Year Candidate training in the subsequent batch

10)  Photo copies of Office note on cadre allotment for the CSE 2001 and
2003.”

4. The requested information can be classified into four requests.

First Request:

The appellant wanted to be supplied photocopies of the 30 point vacancy roster
and the 30 point reserve roster for Civil Services Examination for the period 1994
onwards for all State cadres, to which, the CPIO’s response was that the same could not
be provided to the appellant as it “would be detrimental to the safety and preservation of
the records in question since they are kept in a single register which is old and fragile”.

However, the CPIO asked the appellant to personally or through an authorized
person carry out inspection of the records on any convenient working day.

The AA endorsed this decision of the CP1O while adding that these registers were
being used for all Civil Services Examination since 1993 which had left it in a very
fragile state. Its pages — brittle as they were, had given way at several places, and were
held together with transparent cello tapes. Photocopying with existing flatbed
photocopiers, that required keeping open registers in top-down position was likely to
damage not only the papers but also the glue that bind them. A few such operations
could do irreparable damage to the register. The AA therefore upheld the order of the
CPIO viz. requesting the appellant to inspect the register, which was in conformity with
Section 7(9) of the RTI Act, 2005.



The appellant, however, reiterated his request to be given the photocopies of the
documents.

Decision:

It is seen from the orders of the CPIO and the AA that there is no hesitancy on
their part to allow to the appellant access to the registers. The difference between the
appellant on the one hand and the CPI1O and the AA on the other hand is only regarding
photocopying these registers. As the AA has rightly pointed out the normal method of
photocopying may inflict irreversible damage on this important document, which is said
to be in a fragile state.

The standard method of photocopying is not the only available procedure for
taking out copies of documents. Several libraries and archives do regularly create copies
of their precious documents (which may not be in a condition to be photocopied through
commonly available machines) by using technologically sophisticated instruments.
It should be possible to explore alternative technological solutions for photocopying
delicate documents, such as using static cameras and other similar instruments to take
snaps of the pages without exposing them to the standard system of copying with its
attendant risks.

The appellant may, within 2 weeks from the date of the receipt of this order,
present to the AA alternative options of photocopying of the 30 point vacancy roster as
well as the 30 point reserve roster from the period 1994 onwards. The AA will consider
this proposal and give his finding within 2 weeks regarding the suitability of the
suggested alternative technological option for copying the fragile documents. He can
also take expert advice as may be available or consider what may be produced by the
appellant. The copies of the registers will be allowed to be taken subject to availability of
a satisfactory technological solution.

Second Request:

The second request of the appellant pertains to specific guidelines for filling the
slots in the reserve roster. The reply of the CPIO as well as of the AA has been described
by the appellant as incomplete and a case of glossing over.

The CPIO’s reply in regard to this item was as follows:

“Copies of the rules and guidelines with reference to allotment of general and
reserve candidates would contain 4 pages, the cost of supply for which will be
Rs.8/- only.”

The reply of the AA stated as follows

“Information regarding the specific guidelines for filling reserved slots have also
been supplied as contained in DoPT D.O. letter No.13010/5/84-A15(1) dated 30™ /
31% May, 1985 and supplementary information has also been provided vide letter
dated 12" December, 2005 of CP10.”



Decision

The appellant has not clarified as to in what manner the reply of the CP1O and the
AA in regard to this query is incomplete or it is in any way ‘glossing over’. What seems
here is that both the AA and the CPIO have given to the appellant the necessary
information, which in their best judgement, corresponded to his query. There is no basis
for this to be described as incomplete or glossing over.

There is no obligation on the part of the respondents to supply any further
information.

Third Request:

The third request for information of the appellant is for the photocopies of the
office note (file noting) with respect to the cadre allotment for CSC 2001 and 2003.

Decision

The CPIO and the AA have declined to disclose this information to the appellant
citing a certain circular of the Department of Personnel & Training (DOPT). It needs to
be clarified here that the disclosure of any information including file noting is governed
by the provisions of the RTI Act, 2005 as interpreted from time to time by the
Commission and the superior courts. It has been the position in the Commission that file
notings are to be disclosed except in respect of the files, which are classified as
confidential. In the latter case, the disclosure / non-disclosure of the file notings is to be
decided on a case-by-case basis in terms of Section 8(1)(e) and Section 11(1). It is not
clear from the submissions made by the AA and the CPIO whether this point has been
examined in this particular case. However, it has not been made out in the submissions
of the CPIO or the AA that the information about file notings requested by the appellant
is from files which are classified as confidential or secret under the Official Secrets Act.

In view of the above, the respondents are directed to disclose this information to
the appellant within 3 weeks from the date of the receipt of this order.

Fourth Request:

The fourth request for information by the appellant is for photocopies of affidavits
and supplementary counter-affidavits filed by the Ministry of Home Affairs in all the
cases in legal forums pertaining to cadre allotment since CSE 1994. The AA and the
CPIO have denied this information under Section 7(9), which deals with withholding of
information on grounds of disproportionate diversion of resources of the public authority.
The AA has stated that they were aware of 25 such affidavits and counter-affidavits,
which ran into 50 to 100 pages (including enclosures) each. Photocopying all these
documents will be “massive work™ and would substantially divert the resources of the
public authority. The AA stated that even while refusing to furnish this information on
the grounds listed by the CPIO, the details regarding the cases in these affidavits filed by
MHA have been supplied to the appellant. He has further stated that “the stand taken by
MHA in these affidavits would automatically get quoted in the concerned judgements by



the legal forums which are reported and documented in various legal journals, and are,
therefore, easily available to the public”.

Decision

There is merit in the conclusions of the AA. However, one way to overcome this
problem of substantial diversion of resources of the public authority in photocopying and
supplying to the appellant a sizeable number of documents could be to use more
advanced technologies for copying the documents.

The appellant may, if he so chooses, use advanced camera technologies by using
his own resources to copy these documents. He may within 2 weeks from the date of the
receipt of this order submit the alternative proposal to the respondents for copying of
these documents who will consider the same and pass an order within 2 weeks from the
date of the receipt of the proposal from the appellant. The AA shall also give a hearing
to the appellant on a specified day and time.

The appeal is disposed of with the above directions.
Sd/-
(A.N. TIWARI)
INFORMATION COMMISSIONER
Authenticated by —

Sd/-
(NISHA SINGH)
Joint Secretary & Additional Registrar
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2. Ms.Inderjeet Kaur, Director (Police) & CPIO, Ministry of Home Affairs, North
Block, New Delhi-110 001.

3. Shri V.N. Gaur, Joint Secretary (Police) & Appellate Authority, Ministry of
Home Affairs, North Block, New Delhi-110 001.



Gujarat Information Commission,

Karmayogy Bhavan, Block No.1, 2" Floor,
Sector No.10, Gandhinagar-382010.

Appeal No.1439/2019.

Appeal Under Section-19 of the Right to Information Act-2005.

The 17t day of February, 2020.

Shri Sajeev Bhargav Ezhava,
House No.1, Lake View Row House,
Appellant : Pal Road, Opp. Pal Water Tank,

Near Lake Castle Apartment,
Adajan, Surat-395009.

V/S
(1) Public Information Officer and
Superintendent,
Respondents : Office of the Joint Charity Commissioner,

M.S. Building, Block A, 4" Floor,
Nanpura, Surat- 395001.

(2) Appellate Authority and
Joint Charity Commissioner,
M.S. Building, Block A, 4th Floor,
Nanpura, Surat- 395001.

Before Shri R.R. Varsani, State Information Commissioner.

1. The Appellant has filed the present second appeal on 16-01-2019 in the Commission aggrieved by the
decision/order dated 18-12-2018 of the Respondent No.2. The brief facts of the matter are as follows:

2. The Appellant had vide his application dated 09-10-2018 sought the following information from the Public
Information Officer, Office of the Joint Charity Commissioner, Surat:
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21329l HAUHLA 2410y [ YAl 220d 2Usysii 24 3043 Yeliapll sraiodi«l e5d2l Asipll vtual (A4l

3. The respondent No.1 vide his letter dated 30-10-2018 has given a reply/decision to the appellant as follows:
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SARUIAALL 5,
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4. The Appellant attended on 05-11-2018 for record inspection of the concerned records. In the same day i.e. on
05-11-2018 the Appellant submitted another letter in which he requested to allow him to take photographs of the
files with his own camera. The Public Information Officer has denied for using the camera to take photographs of
files during inspection. In this regard the Public Information Officer replied to the Appellant as follows:
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5. Being aggrieved, the Appellant has made his first Appeal to the respondent No.2 on 17-11-2018. The respondent
No.2, vide his order dated 18-12-2018, rejected the Appellant’s first Appeal as follows:
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(f) "information" means any material in any form, including records, documents, memos, e-mails, opinions, advices, press
releases, circulars, orders, logbooks, contracts, reports, papers, samples, models, data material held in any electronic form
and information relating to any private body which can be accessed by a public authority under any other law for the time
being in force;

(1) "record" includes—

(a) any document, manuscript and file;

(b)  any microfilm, microfiche and facsimile copy ofa  document;

(c) any reproduction of image or images embodied in such microfilm (whether enlarged or not); and

(d)  any other material produced by a computer or any other device;

(). "right to information" means the right to information accessible  under this Act which is held by or under the
control of any public authority and includes the right to—

(1). inspection of work, documents, records;

(ii).  taking notes, extracts or certified copies of documents or records;

(iii).taking certified samples of material,

(iv).obtaining information in the form of diskettes, floppies, tapes, video cassettes or in  any other electronic mode or
through printouts where such information is stored in a computer or in any other device;
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F. <M. 124 HEIAA 2L Ui 6767 <Al 6le £A12L Ui 6x6y <fl 6l 24121 2UUAIHL 21194l P Ramachandra Rao v. State
of Karnataka case no. appeal (cri.) 535: Hi 82149IHi 24124, 9 %, “Courts can declare the law, they can interpret the law,
they can remove obvious lacunae and fill the gaps but they cannot entrench upon in the field of legislation properly meant for
the legislature.” d2{l 515 weL yalein 4l siael asaldl daeddl anmi el 520 asin 4dl.

-

G. 211 %10l U124 PAEIAA LAIRL et D15 S5IEIHLURL AL oy [AE41d 221944l £ 67 {12 Hoyor €9,

Rajiv Singh Dalal (Dr.) v. Chaudhari Devilal University, Sirsa and Another (2008), the Supreme Court, After referring to its
earlier decisions, has observed as follows.

“The decision of a Court is a precedent, if it lays down some principle of law supported by reasons. Mere casual
observations of directions without laying down any principle of law and without giving reasons dose not amount to a
precedent.”

2L AS1ELAL o712AAUSTHIL 12 GURAL SUHL @lRL ULLAIHE U dl, dHE 2Ud-2 21112 dHa vid caldl asi 4l s, S-uisyd
3P 5H2UAL GUAIoL 529 2Aledl AL YA a5 oifdsdl sldld siudez saldl asal .

H. 4l [0 d<ls seiddAl ss1eledl uddl 455l 5201 |2 <l REIAL 4M. 49122 2e1dd 2 Horordl gsieimi caidd
9..

In Bharat Petroleum Corporation Ltd. And Anr. V. N.R.Vairamani and Anr. )AIR 2004 SC 778)

“Court should not place reliance on decision without discussing as to how the factual situation fits in with the fact
situation of the decision on which reliance is placed. Observations of Courts are neither to be read as Euclid’s theorems
nor as provisions of the statute and that too taken out of their context. These observations must be read in the context in
which they appear to have been stated. Judgments of Courts are not to be construed as statutes. To interpret words,
phrases and provisions of a statute, it may become necessary for judges to embark into lengthy discussions but the
discussion is meant to explain and not to define. Judges interpret statutes, they do not interpret judgments. They interpret
words of statutes; their words are not to be interpreted as statutes vil 2slel H5yoL [55dell A1RadL Al (4212 54 g 519
YAl @1 wiél asir 4l

1) Sl GUzeAL 5UHE o7lAHE 2091, ME2 HUSAL 2Bs1Elo1 Adlusizs Ad Seuusud 2UUg 9. 2id o8 exdldsri< [Alzan
U2 5189 dell UHIBLA 4A5a Aol 3orald wloas 222 vis2 <l orloials Hoyol [Rad Ayini 2122 iell Hadl 95 & 2i2q
o Al U228 HoroL Bl Ase Hadl 45 9. i HUSAL Udl dHAL 2AFE502 GuR 515 WAl HsAmi vUAdl 4.

2l GURisd AUL Howot vl 2Uld 21229 515 2Usyoil 51201 (AL 521 2UAd] S 202 A WSl wltdl 2iFE5024) 44
Al v s ddl 519 slssd M2 Hlsdl 2Bl [zl oraudl 4 €li 22 s2aue ora €. 2uel 12 Yorotdl gsH
52314} 249, 89,

sl 21l 2129 € 52l 209 9.
U2 AR AU 2L pUAAL 5L 51O wBL se Al Haaal 5269 dl seldl oo Yoyol
sx2dl 5l @izl Al Hadl 95 2.

6. During the hearing of the first appeal, the Appellant made following submission before the Appellate Authority:



“it is the responsibility of the Central/State Public Information Officer (CPIO) of a public authority to provide correct and
complete information within the specified time to an applicant person seeking information under the RTI Act, 2005.

Just like a citizens are expected to follow rules/regulations — law and order of the land, government agencies and their
officers are equally bound to abide by it and under the RTI Act the PIO/FAA can be penalised for not complying with
orders or decision of the Information Commission.

RTT Act, Chapter V, (Powers and functions of the Information Commission, appeal and penalties) Section-19(7). The
decision of the Central Information Commission or State Information Commission, as the case may be, shall be binding.
And (8) In its decision, the Central Information Commission or State Information Commission, as the case may be, has the
power to.......

So it is very clear that the final Authority of RTI Act is CIC, and all CPIO, FAA authorities should follow the decisions
given by apex Authorities in their order, Guideline, Instructions for the Similar cases also.”

The Appellant also submitted Central Information Commission, New Delhi’s two decisions regarding permission for taking
photographs during File Inspection. (1) CIC/AD/A/09/00125 order dated 23-02-2009 and (2) CIC/AT/C/2006/00069
order dated 31-01-2007.

7. (1) In Appeal No. CIC/AD/A/09/00125, the Central Information Commission has decided as below in order
dated 23-02-2009:

“The Commission invokes Section 2(j)(iv) of the RTI Act to allow use of camera by the Appellant to take photos of
documents required. Accordingly, the CPIO is directed to provide all the information as requested by the
Appellant in his RTI request dt. 18.8.08 and also allow the use of photographic camera for taking photographs of
records in the file which the BSNL had agreed to show to the Appellant. The information to be provided within 15
days of the receipt of this Order.”

1. In Appeal No. CIC/AT/C/2006/00069, the Central Information Commission has decided as below in order
dated 31-01-2007:

“There is merit in the conclusions of the AA. However, one way to overcome this problem of substantial diversion
of resources of the public authority in photocopying and supplying to the appellant a sizeable number of documents
could be to use more advanced technologies for copying the documents.

The appellant may, if he so chooses, use advanced camera technologies by using his own resources to copy these
documents. He may within 2 weeks from the date of the receipt of this order submit the alternative proposal to the
respondents for copying of these documents who will consider the same and pass an order within 2 weeks from the
date of the receipt of the proposal from the appellant. A AA shall also give a hearing to the appellant on specified
day and time.”

8. Hearing in this matter was given on 04-02-2020 through video conference. The Appellant was present in the
hearing at Surat. From the respondent side Shri S.B.Patel, Public Information Officer and Superintendent and Shri
R.V.Vyas, Appellate Authority and Joint Charity Commissioner were remained present in the hearing in the
Commission, according to their request. The Commission heard both the parties.

9. With regard to the above, the Commission observed that, the appellant, on 05-11-2018 has inspected the
concerned records, according to his RTI request. Now the only grievance of the appellant is that the PIO/AA has
not allowed him to take photographs of the documents. The Appellant has not demanded this in his RTI request
dated 09-10-2018.

10. The Public Information Officer, vide his letter dated 13-11-2018, has stated that computerisation of documents has
not been done by the public authority till now. According to Section 4(1) (a), the public authority will have to
Computerized the record within a reasonable time from the enactment of RTI Act, 2005. Section 4(1) (a) of the RTI
Act-2005 reads as below:

4(1) Every public authority shall-

a. Maintain all its records duly catalogued and indexed in a manner and the form which facilitates the right of information
under this Act and ensure that all records that are appropriate to be computerized are, within a reasonable time and
subject to availability of resources, computerized and connected through a net work all over the country on different
systems so that access to such records is facilitated,;

In this regard the Public Authority has not discharged its obligation under the Act.

11. As far as the request of applicant to allow him to take photograph of the record to avail the information, the
Commission is of the opinion that, the appellant can avail this facility, if he has already been mentioned about it in his
RTI application.

12. Having regard to the above, the Commission observed that the Appellant has not mentioned in his RTI application
dated 09-10-2018 to permit him to take photographs of the documents during record inspection. His RTI
application is only for record inspection. The public authority has allowed him record inspection. If the Appellant
need copy of any documents, he should have made another RTI application, mentioning the particular document for
which he wants certified copies. He can also seek permission to take photographs of the documents in that



application which will be decided by PIO under RTI Act, 2005.

13. Further, the decision of the Central Information Commission is not binding on this Commission. Even on the merit,
this Commission differs from the interpretation given in the above mentioned decisions.

14. With the above observation, the appeal is disposed of.

(R.R. Varsani)
State Information Commissioner,
Gujarat Information Commission,

Gandhinagar.
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